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The costs of this bill fall withii> budget function 800. 

Outlay estimates are based oii historical spending rates for this 
program and assume that appropriations will be provided before 
the start of each fiscal year. 

6. Comparison with spending under current law: OIRA's 1995 ap- 
propriation is about $6 million. If appropriations were to remain at 
the 1995 level, projected spending would not exceed the amount 
under current law. If appropriations were to increase each year to 
reflect anticipated inflation, budget authority and outlays would ex- 
ceed levels under current law by amounts growing to $1 million in 
2000. 

7. Pay-as-you-go considerations: None. 

8. Estimated cost to State and local governments: None. 

9. Estimate Comparison: None, 

10. Previous CBO estimate: On February 3, 1995, CBO transmit- 
ted a cost estimate for S. 244, the Paperwork Reduction Act of 
1995, as ordered reported by the Senate Committee on Govern- 
mental Affairs on February 1, 1995. H.R. 830 is similar to S. 244. 

11. Estimate prepared by: Susanne S. Mehlman. 

12. Estimate approved by: Paul N. Van de Water, Assistant Di- 
rector for Budget Analysis. 

Inflationary Impact Statement 

Pursuant to clause 2(1X4) of Rule Xl^f the House of Representa- 
tives, the Committee estimates that H.R. 830 will have no signifi- 
cant inflationary impact on prices and costs in the national econ- 
omy. 

Oversight Findings 

Findings and recommendations by the Committee on Govern- 
ment Reform and Oversight pursuant to clause 2(1X3XD) of Rule XI 
of the House of Representatives are incorporated into the descrip- 
tive portions of this report. 

The Small Business Committee also held a hearing on the Paper- 
work Reduction Act. Their findings are summarized in the attacned 
letter to Chairman Clinger. 

U.S. Congress, 
Committee on Small Business, 
Washington, DC, February 13, 1995, 
Hon. William Clinger, Jr., 

Chairman, Committee on Government Reform and Oversight, 
U.S. House of Representatives, Washington, DC. 

Dear Chairman Clinger: On January 27, the Small Business 
Committee held a hearing on Title V, of H.R. 9, the "Job Creation 
and Wage, Enhancement Act of 1995." Title V is entitled the "Pa- 
perwork Reduction Act of 1995." 
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The legislative provisions contained in this vital piece of the 
"Contract with America" have their origins in legislation you. Con- 
gressman Sisisky, Congressman LaFmce, myself and some 111 
other members from both sides of the aisle actively cosponsored in 
the 103d Congress. (H.R. 2995) While we did not succeed in pass- 
ing this legislation last Congress, I am very excited about the po- 
tential of working with you and the new leadership in both the 
House and Senate to enact similar legislation this Congress. I am 
one who strongly believes the Paperwork Reduction Act and the 
Regulatory Flexibility Act, Title VI of H.R. 9, are precisely the kind 
of common sense regulatory reforms that this Congress can enact, 
after the unsuccessful efforts of the past several years* for the ben- 
efit of small businesses and all the i^erican people. 

The Small Business Committee shares a jurisdictional interest 
with the Government Reform and Oversight Committee on legisla- 
tion regarding paperwork reduction. Our hearing focused on the 
impact this and similar legislation in the Senate, S. 244, will have 
on the small business community. What follows is a summary of 
the hearing and a highlighting of several recommendations made 
by our witnesses which could improve the legislation. For the bene- 
fit of our colleagues who are not members of either of our Commit- 
tees, I request that this letter be included in your Committee's re- 
port on H.R, 830, legislation responsive to Title V of H.R- 9 and re- 
ported favorably by your Committee on February 10th. 

WITNESSES 

^Ms. Sally Katzen, Administrator of the OjfTice of Information and 
Regulatory Affairs, Office of Management and Budget, Executive 
Office of the President, presented the Clinton Administration's po- 
sition on and aspirations for paperwork reduction legislation. 

Mr. William Koeblitz, President and Chief Executive Officer oT~ 
Med Center, Inc., of Valley View Ohio, testified on behalf of the 
U.S. Chamber of Commerce Federation of 215,000 businesses. He 
was accompanied by Nancy Fulco, Manager of Regulatory Policy for 
the Chamber, and David Voight, Director of the Chamber's Small 
Business Center. Mr. Koeblitz is a member of the U.S. Chamber^s 
Board of Directors and the Chairman of the Chamber's Regulatory 
Affairs Committee. 

Mr. David Massanari, M.D., a practicing family physician from 
Sanford, Maine testified on behalf of the American Academy of 
Family Physicians. Dr. Massanari serves as a member of the Board 
of Directors of the American Academy of Family Physicians, and 
chairs their Commission on Legislation and Government Affairs. 

Mr, Victor Tucci, M.D., President of Three Rivers Health and 
Safety, in Pittsburgh, Pennsylvania testified on behalf of the Na- 
tional Small Business United, 

Mr. Guy W. Courtney, President and Chief Executive Officer of 
The Machaira Group, Inc., a securities brokerage firm located in 
Palatine, Illinois testified as an interested small businessman. He 
is a delegate to the 1995 White House Conference on Small Busi- 
ness where he serves on the Capital Formation and Paperwork and 
Regulatory committees. 

Mr. James P. Carty, Vice President, Small Manufacturers, testi- 
fied on behalf of the National Association of Manufacturers. 
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Witnesses from the U.S. Chamber, National Small Business 
United, and the National Association of Manufacturers acknowl- 
edged their participation in the Paperwork Reduction Act Coalition, 
a broad-based coalition which is dedicated to supporting the Paper- 
work Reduction Act of 1995. 

SUMMARY OF TESTIMONY 

All the witnesses were supportive of Title Vs provisions to posi- 
tively amend the Paperwork Reduction Act of 1980. Ail the wit- 
nesses supported correcting the problems created by the 1990 Su- 
preme Court decision, Dole us. Steelworkers of America. All but one 
specifically endorsed language overturning Dole, and which clari- 
fies that the PRA cover all paperwork requirements, including 
those where the federal government mandates a private party pro- 
vide or maintain information for a third party, as opposed to the 
federal government directly. All supported the establishment of na- 
tional burden reduction goals. 

Administrator Katzen noted the particular importance of paper- 
work reduction to small business and cited a 1987 survey con- 
ducted by Price Waterhouse which concluded that "costs involved 
in completing government forms — and perhaps more importantly, 
the time invested by senior management — are disproportionately 
heavy for small companies." She further cited a GAO study (GAO/ 
PEMD-93-5) which detailed problems agencies are having imple- 
menting the Act created by the Dole decision. She urged the Com- 
mittee focus upon the provisions of S. 244, the Senate companion 
to the "Paperwork Reduction Act of 1995", which she believes re- 
flects improvements resulting from two years of "active, collabo- 
rative, bipartisan effort". She declared S. 244 has the full support 
of the Clinton Administration and pledged to work cooperatively 
with the Congress to help enact meaningful and helpful improve- 
ments to the Paperwork Reduction Act. 

Mr. Koeblitz established the importance of paperwork reduction 
to the Chamber's membership. Each Congressional cycle, the 
Chamber surveys its members to determine the issues of greatest 
importance for the coming Congress. Out of 64 issues identified for 
the 104th Congress, paperwork reduction ranked third behind un- 
funded mandates on state and local governments and the private 
sector, and welfare reform. Considering the unfunded mandates 
issue also involves regulatoiy burdens, the message was clear, the 
American business community wants to get back to the business of 
running their companies rather than devoting inordinate amounts 
of time responding to federal government edicts. He stressed the 
importance of overturning Dole and noted that actual paperwork 
and regulatory burdens imposed on the public are underestimated 
drastically. 

Dr. Tucci displayed and explained the burden of what the mate- 
rial safety data sheets (MSDS) are for his company. He questioned 
whether the requirements for MSDS's were achieving their purpose 
of telling workers about chemical hazards. By implication, he noted 
OSHA's MSDS requirements were not covered by the PRA as a re- 
sult of the Dole decision. He expressed the view that 1>ootleg" pa- 
perwork requests were proliferating as a result of the decision. He 
commented that NSBU's annual survey of members to identify the 
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"most significant challenges" to their business' growth and survival 
reveal that "regulatory burdens" is consistently one of the top three 
challenges. 

Dr. Massanari stated that a family physician's practice is gen- 
erally a "small business". Over a third (35.5 pei-cent) of family phy- 
sicians are in solo practice, an additional 12% are in two-person 
partnerships, and another third practice in small to medium sized 
groups. They are all overwhelmed by paperwork. The in-service 
and administrative structure taken for granted to exist in larger 
organizations, such as hospitals, simply does not exist in these 
small practices. 

Dr. Massanari pointed to several paperwork intensive areas that 
could benefit from less burdensome rules if the PRA were applied 
properly to them. He noted the problem the Dole decision creates 
m this regard. Medicare rules and reimbursement procedures, idu- 
^u^t:.?^^ frequent Health Care and Financing Administration 
(HCl'A) pohcy changes, post-payment audits, the Clinical Labora- 
tory Improvements Act (CLIA), the training records of the OSHA 
blood-borne pathogen standard, home health, and nursing home 
regulations were cited as examples. He stressed that the Academv 
regards HCFA's new Medicare Carrier Manual instructions as a 
good test of the scope and strength of the Paperwork Reduction 
Act. They will be watching to see whether OIRA and 0MB assert 
the instructions are covered by the Act and believe strengthening 
amendments to the law would help resolve the issue. 

Mr. Courtney commented on the paperwork problems of **start- 
up" companies and noted the disproportionate burdens placed upon 
small businesses. He recommended that the goals of the Act be 
made an absolute requirement He emphasized the importance of 
federal officials affirmatively collecting the views of small busi- 
nesses before paperwork requirements were promulgated. Small 
business involvement should come at the beginning, not the end. 
Mr. Courtney described the "soft" costs associated with paperwork 
burdens as opposed to the "hard" costs and recommended both 
kinds of costs be addressed in evaluating the need for paperwork 
requirements. 

Mr. Carty welcomed the prospect of enacting the PRA amend- 
ments after six years of effort. The NAM is a steering committee 
member of the Paperwork Reduction Act Coalition. He noted the 
historic role the Small Business Committee had played in the Fed- 
eral Reports Act of 1942, the Federal Paperwork Commission of 
1974 and the PRA of 1980. He emphasized the need for OIRA to 
be a strong regulatory "traffic cop" for the President. He described 
the important mle the law plays to link information technology and 
the information age to reducing the government's off-budget burden 
on small businesses. He further explained how the Act's protections 
against bureaucratic excesses had been seriously eroded in recent 
times. "The problem today is the law's effectiveness has been erod- 
ed by three major factors, the Supreme Court decision. Dole u. 
Steelworkers of America; agencies who increasingly ignore the spirit 
and letter of the law; and six years of Congress and the Executive 
branch not being able to agree on what amendments are needed. 
Mr. Carty .concluded by summarizing recommendations for the 
Committee's consideration. 
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RECOMMENDATIONS 

Witnesses before the Committee specifically recommended that 
the Paperwork Reduction Act proposals before Congress be im- 
proved by: 

Raising the goal of reducing existing paperwork burdens an- 
nually from the present proposals of 5 percent to 10 percent. 
Consider making the burden reduction goals mandatory. 
This would reauire agencies to find ways to reduce burdens 
when they estaolish new ones. 

Providing citizens a private right of action when the Admin- 
istrator of OIRA fails to respond in writing to a properly pre- 
sented inquiry on whether a collection of information is covered 
under the Act. 

Ainending the PRA to explicitly require that all record- 
keeping requirements contain a specific record retention re- 
quirement. Recordkeeping requirements should not be ap- 
proved unless they display how long they must be kept. 

Statutorily empowering the Small Business Administration's 
Chief Counsel for Advocacy to address and help enforce the 
PRA*s impact on small businesses. 
Thank you for your attention to this matter. 
Sincerely, 

Jan Meyers, 

Chair, 



[page 103] 

ADDITIONAL VIEWS ON OVERTURNING THE DOLE VS. 
UNITED STEELWORKERS OF AMERICA DECISION 

Although there is bipartisan agreement on many of the provi- 
sions of the Paperwork Reduction Act Reauthorization, we must 
take issue with one controversial provision that the majority has 
unfortunately included in H.R. 830. That provision would overturn 
a decision by the Supreme Court in Dole vs. United Steelworkers 
of America, 494 U.S. 26 (1990), which held that the Paperwork Re- 
duction Act does not apply to Federal requirements regarding third 
party notification. An amendment by Ranking Member Cardiss 
Collins to delete this provision was narrowly defeated by a vote of 
26 to 18. 

The case arose out of a 1987 Occupational Safety and Health Ad- 
ministration Hazard Communication Standard that required em- 
ployers to inform employees of hazardous diemicals in the work- 
place. 

Certain businesses objected to the requirements to notify their 
workers of hazardous chemicals at the work site, and went to the 
Office of Management and Budget to plead their case. Unlike the 
inkial regulations that were developed after public comment, the 
OMB actions were done in secret. The business leaders convinced 
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OMB to cancel the new regulations using the Paperwork Reduction 
Act as its authority. 

The Steelworkers, who represented workers at both chemical 
plants and construction sites sued. Under OMB's ruling construc- 
tion woticers using paint thinned with benzene would not be told 
that breathing the paint fumes could cause liver damage. Nor 
would they be told that the fumes from welding cadmium coated 
reinforcement rods would cause prostate damage. Foundry workers 
making iron railings would not know that the dust from the sand 
used to cool the molds cause lung damage. 

The case eventually reached the Supreme Court. In a 7-2 deci- 
sion, the Court ruled that OMB had improperly interfered in the 
notification requirements. The Court ruled that the Act was limited 
to Federal requirements to report information to the Government. 
Requirements for notifying third parties were not covered by the 
Act. 

H.R. 830, however, overturns this decision by explicitly amending 
the law to cover third party notifications. We strongly disagree 
with these provisions. 

The intent of the Paperwork Reduction Act is clear. There are too 
many forms that individuals and small businesses must fill out. 
Requiring OMB and agencies themselves to be sensitive to this 
problem, and to take actions to relieve paperwork burden, is a sen- 
sible goal. 

The Act was never intended as a mechanism to deny workers 
their rights to know about the hazards they face in the workplace. 

[page 104 J 

The simple posting of a sign in a work site can hardly be called 
a paperwork burden. The objective to the sign was motivated by 
the contents of the sign, not its paperwork burden. Some busi- 
nesses simply wanted to keep their workers in the dark. 

The workplace notification regulations were not the only example 
of OMB interference in agency notification requirements. During 
the 1980's, disclosure requirements relating to aspirin labeling for 
Reye's syndrome were held up between 1981 and 1986, in part, due 
to problems with OMB clearance. 

Reversing the Dole decision is one more example of how the Con- 
tract with America puts business ahead of people. The proponents 
of this provision have determined that the burden to business of in- 
forming their employees about dangers at the workplace exceed the 
workers* right to know. We disagree. Moreover, even were such an 
issue subject to debate, the decision should be made when sub- 
stantive laws on the subject are enacted. The Paperwork Reduction 
Act should not be a tool for overturning agency policy decision that 
are unrelated to paperwork burdens. 

Cajidiss Collins. 

FRA^ac Mascara. 

Collin Peterson. 

Louise Slaughter. 

Bob Wise. 

Paul E, Kanjorski. 

Major R. Owens. 

Henry A. Waxman. 

Edolphus Towns. 

Carrie P. Meek. 
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ADDITIONAL VIEWS ON INFORMATION DISSEMINATION 
PROVISION OF H.R. 830 

The information dissemination provisions of H.R. 830 are prin- 
cipally contained in § 3506(d). Most of these provisions had their 
historical and intellectual origins with work done by the Committee 
on Government Operations during the last ten years. In 1986, the 
Committee issued a report that wa& prepared by the Subcommittee 
on Government Information, Justice, and Agriculture chaired by 
Rep. Glenn English. House Report 99-56a-?Electronic Collection 
and Dissemination of Information by Federal Agencies: A Policy 
Overview" — was the first comprehensive look at the policy prob- 
lems presented by the electronic information revolution. 

In 1990, the Committee reported the Paperwork Reduction and 
Federal Information Resources Management Act of 1990 (H.R. 
3696) that included language setting information dissemination 
policy rules. That work was done by Rep. Bob Wise, who then 
chaired the Subcommittee on Government Information, Justice, 
and Agriculture, building on the foundation established in the 1986 
report, H.R. 3695 passed the House at the end of the 101st Con- 
gress, but the Senate took no action. 

The legislative report that accompanied H.R. 3695 contained an 
extensive discussion of the information dissemination language. Al- 
though some of the text has been changed, much of the policy re- 
mains identical. As a result, it is worth restating here much of that 
legislative history material. The material remains relevant to the 
current bill. 

H.R. 830 includes language establishing statutory policies on the 
dissemination of information by federal agencies.^ This language 
has been added to the Paperwork Reduction Act for three basic rea- 
sons. 

First, the dissemination of information by federal agencies is an 
essential governmental function. The laws establishing and regu- 
lating federal agencies contain many general^ and specific provi- 
sions requiring agencies to make records available to the public. 
The collection and dissemination of information is the principal 
mission of some agencies^ and is necessary for the proper perform- 



>The information dieseminatiOD provisions in the legislation orurinated with work done by the 
Committee in 1966. See Committee on Government Operations. Electronic Collection and Di»> 
seminaUon of Information by Federal Acendes: A Policy Overview.' H.R Report No. 9»-6$0, 
99th Cong.^ 2d Sess. (1986) {hereinaaer cited as "1986 InformaUon Policy Report*]. 

^Tbere are. for example, general requirements in the Administrative Procedure Act for public 
disclosure. 5 U.S.C. $551 et seq. (1988). See espedally U»e Freedom of Infonnation Act. 5 U.S.C. 
§ 552; Privacy Act of 1974. 5 U-S.C. 1 552a ( 1988). 

^See. eg, 7 U.S.C. §2201 (1988) (establishing that one of the duties of the Department of Ag* 
riculture is Ho acquire and to diffuse among the people of the United States useful information 
on subjects connected with agriculture, rural development, amiaculture, and human nutrition); 
15 U.$.C. §77f(d) (1988) (providing that the Securities and fixdiange Commission shall issue 
regulations providing that information in securities registration statements shall be made avail- 
able to the pubUc); 29 US.C. § 1 (1988) (providing that the general duties of the Bureau of Labor 

Continued 
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ance of others. Other dissemination activities are regular agency 
functions as well. 

In fact, the federal government is the largest single producer, 
consumer, and disseminator of information in the United States.^ 
The flow of information from the federal government to its citizens 
is essential to the successful functioning of the democratic process 
and to the proper operation of the national economy.^ 

Every segment of American society needs some government infor- 
mation to function. These include the federal government itself, 
every type of business and industry, libraries® and schools, news- 
papers and television, state and local governments, and ordinary 
citizens. 

Gk)vemment information is used in many different ways. Voters 
may use almost any t3rpe of federal information to help make politi- 
cal decisions. Federal, State and local agencies use federal statis- 
tical and economic data to make social, economic, fiscal, and man- 
agement decisions. Corporations rely on census information to 
make strategic business decisions. Contractors want to know what 
products and services the government needs. Most Americans rely 
daily on weather information from the National Weather Service- 
Federal information is also a valuable economic commodity. The 
large and growing private information industry functions in part by 
taking public government data, adding value to it, and reselling it 
to others. There are thousands of private sector information prod- 
ucts and services based in whole or in part on government informa- 
tion.^ The nonprofit sector — including libraries and public interest 
groups — provides similar products and services. 

The government's obligation to make data available to the public 
is in no way diminished by the ability of users to make a profit by 
reselling the information. While the private sector cannot relieve 
the government of -its dissemination responsibilities, private dis* 
semination of government information helps to make government 
information available to more users. 

The press, libraries, public interest groups, nonprofit organiza- 
tions, and the publishing industry and other components of the pri- 
vate information industry play an important role in meeting the in- 
formation needs of the American public. American information 
products and services are valued throughout the world, and the pri- 
vate information industry contributes positively to our Nation's 
trade balance.® 



Statistics are *'to acquire and diffuse among the people of the United States useful information 
on subjects connected with labor • * * its relation to capttaJ, the hours of labor, the earnings 
of laboring men and women, and the means of promoting their material, social, intellectual, and 
moral prosperity."). For other examples, see "1986 Information Policy Report" at 1^*-15. 

' See Office of Management and Budget. "Management of Federal Information Resources," 59 
Fed. Reg. 3790G (Julv 25. 1994} (Circular A-ISO). 

*"The "public's right- to-luiow* about the business of eovemment is a fundamental principle of 
our democratic government and open society." "Fedcriu Information Dissemination Policies and 
Practices." Hearings before the Government Information. Justice, and Agriculture Subcommittee 
of the House Committee on Government Operations, lOlst Cong.. 1st Sess. 110 (1989) (testi- 
mony of Jerry J, Bennan. Benton Foundation Fellow and Diiictor. Information Technology 
Project. American Civil Liberties Union.) 

•See "Federal Information Dissemination Policies and Practices." Hearings before a Sub- 
committee of the House Committee on C^vemment Operations. 101st Cong. Ist Sess. (April Id, 
1989) 284-305 (testimony of HaroJd B. ShiU. Evansdale Librarian, West Virginia University). 

' See id, at 240-260 (testimony of Kenneth Allen, Senior Vice President. Information Industry 
Association). 

•Id. at 242 (testimony of Kenneth AUen. Senior Vice President, Information Industry 
Association!. 
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Second, legislation is needed because of actions taken in the ex- 
ecutive branch. Over the last few years, the Office of Information 
and Regulatory Affairs at the Office of Management and Budget 
has become the central information policy maker for the federal 
government. In December 1985, 0MB first issued Circular A- 130 
on the management of federal information resources. There have 
been several later versions of the Circular.^ A key part of the cir- 
cular sets out policies governing the collection and dissemination of 
information by federal agencies. ^^ 

All of this policy guidance was issued under the authority of the 
Paperwork Reduction Act and other statutes. But the Act currently 
contains no detailed dissemination provisions, ^i Until now. Con- 
gress has not provided specific directions for OMB's policy making 
efforts on information dissemination. H.R. 830 will fill the statu- 
tory gap, provide a clear congressional direction for dissemination 
policy, clarify the relationship between 0MB and the agencies, and 
require 0MB to revise its controversial guidance. 

Third, changes in information technology have increased the 
need for legislative direction. Federal agencies are currently plan- 
ning or operating many large electronic information systems. These 
systems raise many questions that are simply not addressed by 
current laws. The Paperwork Reduction Act is one of those laws. 
The dissemination amendments made by H.R. 830 will bring the 
Act more squarely into the electronic information age by encourag- 
ing federal agencies to disseminate information in electronic for- 
mats. H.R. 830 will also make federal dissemination policies more 
uniform. 

yBoth H.R. 830 and the Freedom of Information Act reflect the 
policy that the public has a right to copy and use government infor- 
mation not required to be kept secret to protect a legitimate public 
or private interest. Permittiijg public use of government informa- 
tion is an important element of the American system of govern- 
ment 

The FOIA and the Paperwork Reduction Act take difTerent ap- 
proaches to fulfilling public needs for government information. The 
FOIA is an access statute. It requires agencies to accept and con- 
sider requests for information from the public. Information that is 
not exempt from disclosure must be released. Without a proper re- 
quest for information, the FOIA imposes few public disclosure re- 
quirements on agencies. ^2 

H.R 830 focuses on dissemination of information by agencies. 
"Dissemination" refers to the distribution of government informa* 
tion to the public through printed documents or through electronic 



'For the current ▼ersion, see Office of Management and Budget, *74anaeeiiient of Federal In- 
formaUon Besouroes." 59 Fed. R««. 37906 (July 25, 1994) (CimtUr A-130). 

>o Circular A-130 haa been controversial froiii its inception. See. e.r. cominents of Rep. Glenn 
English. Chairman, Suboommittee on Government Information, JusUce and AgricuUtire (May 
15. 1985) reprinted in "Electronic Collection and Dissemination of Information by Fedeial Agen- 
des," Hearings before a Subcommittee of the House Committee on Government Operations, 99tfa 
Cong., 1st Sess. 467 (19651 See also ''OMB'a Proposed Restrictions on Information Gathering 
and Dissemination by Agendea," Hearing before a Subcaommittee of the House Committee on 
Government Operations. 99th Cong., 1st Sess. (1965). Lster versions cured most of the signifi- 
cant defects of the original 19B5 circular. 

"See, e.^., 44 U.S.C. §3504<a) (1966) (referring to "dissemination of information* in a list of 
OMB luncUons). 

^* Subsections (aXl) and (aX2) of the FOIA impose limited publication and affirmative disdo- 
sure obligations on agendes. 5 U.S.C. §552(aXl), (aX2)(1988). 
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and other media, independent of a legal obligation to respond to a 
request from the public for the information. An agency's obligation 
to disseminate information is distinct from its obligation to provide 
access to the information. While related in purpose and sometimes 
in practice, the functions can be analyzed separately. 

The dissemination obligations supplement but do not replace the 
provisions of the FOIA and other laws specifically requiring the 
disclosure of public information. There is no conflict between exist- 
ing statutory access principles artd procedures on the one hand and 
dissemination requirements in H.R. 830 on the other. 

To the extent that public needs are not fulfilled by an agency's 
dissemination activities, the access provisions of the FOIA may be 
used to fulfill those needs. Thus, a person unable to use an agency 
information product on CD-ROM can still request the information 
under the FOIA on paper, magnetic tape, or other electronic media. 
Also, information released under the FOIA is still subject to tiie 
dissemination requirements in H.R 830. 

However, an agency cannot rely on the FOIA's access provisions 
to fulfill general dissemination obligations. If an agency has an af- 
firmative obligation to disseminate information > if cannot fulfill 
that obligation simply by entertaining access requests under the 
FOIA. 

Improvements in the operations of the FOIA will result from a 
better understanding of technology by the agencies and an even- 
handed application of the letter and spirit of the FOIA- There are 
few judicial precedents that interfere with such access. The "lead- 
ing" case that permits withholding of electronic records has been 
discredited in an earlier Committee report. ^^ The case has rarely 
been followed, and the effect of H.R. 830 is to overturn whatever 
remains of the holding that a government database is not an agen- 
cy record and not available under the FOIA. H.R. 830 imposes a 
positive obligation on agencies to consider the benefits of dissemi- 
nating electronically information that is published on paper. 

The dissemination amendments to the Paperwork Reduction Act 
underscore the importance of public access to electronic records in 
support of the existing principles of the FOIA. These amendments 
encourage and direct agencies considering requests for electronic 
records to make the r^ords available in accordance with the letter 
and the spirit of both the FOIA and the Paperwork Reduction Act 
Also, direct dissemination by agencies of electronic records as 
provided in this bill may reduce the number of FOIA requests for 
access by encouraging affirmative dissemination. Data dissemi- 
nated by agencies in useful formats will be less likely to be re- 
quested under the FOIA. Nevertheless, the FOIA will always be 
available as an alternative mechanism to meet public access re- 
quests for information, separate from any dissemination activity by 
an agency. 



"See the discussion oT SDC v. Mathews, 542 F.2d 1116 (9Ui Cir. 1976), in "iMe InformaUon 
Policy Report" at 27-36. Cases like SDC v. Mathews and Oismukes v. interior, 603 F. Supp 760 
(D.D.C. 1984) were probably incorrectly decided because of a lack of judicial understanmng of 
modem information technology and the failure of the parties to explore the underlying problems 
with exclusive government control over data formats. Regardless of the status of these caaes 
under the POIA, the emphasis in H.R. 830 on making inrormation available in a manner that 
promotes the usefulness of the data to the public eliminates thee ability of agencies to deny ac* 
cess to existing electronic copies of data that must be released in hard copy formats. 
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H.R. 830 amends §3502 of title 44 by adding paragraph (12) de- 
fining the term "public information" as "any information, regard- 
less of format, that an agency discloses, disseminates, or makes 
available to the public;" 

The concept of "public information" is fundamental to the infor- 
mation dissemination provisions of H.R. 830. The objective of the 
definition is to minimize disputes over what government informa- 
tion is subject to dissemination. The definition turns on an easily- 
made factual determination rather than on a complex legal one. 
"Public information" is information that an agency has in fact 
made public. 

The scope of the information provisions of H.R. 830 is clearer 
when contrasted with the scope of the Freedom of Information Act. 
Under the FOIA, agencies must make determinations of 
disclosability only when requests are received from the public. The 
FOIA may require agencies to undertake a page by page review of 
documents to distinguish between information that must be dis- 
closed and information that may be withheld. 

No such page by page review is required under H.R. 830, The bill 
generally obligates agencies to provide for the dissemination of in- 
formation. Fulfilling this objection for identifiable sets of informa- 
tion known to the public will be a sufficient task. To comply with 
the Paperwork Reduction Act, agencies need not review ixiforma- 
tion that has not already been determined to be public. H.R 830 
will not require that agencies take steps on their own to separate 
disclosable information from nondisclosable information in inibrma- 
tion systems that are not currently public. However, agencies are 
«ncouraged to separate and disseminate all disclosable information. 

Looked at from another perspective, all agency information may 
be requested under the FOIA. Some of that information must be 
disclosed and some can.be withheld. Not all information that must 
be disclosed under the FOIA is identifiable at any given time. The 
class of information subject to the dissemination obligations of H.R. 
830 is not the same as uie class of information subject to disclosure 
under FOIA. However, once an agency has received a request 
under the FOIA and determined that information must be dis- 
closed, the information is subject to the dissemination obligations 
of H.R. 830 becauseit has been released,^-* 

Dissemination obligations are limited to those classes of informa- 
tion already publicly disclosable because of a law, agency rule or 
regulation, or existing agency policy or practice. Thus, no dissemi- 
nation obligation arises with respect to information classified in the 
interest of national defense or foreign policy, information subject to 
restrictions under the Privacy Act of 1974, sensitive law enforce- 



'^The disseioination obligations for infonnatioii disclosed under the FOIA does not inquire a 
separate dis^mination pnfprmm for tach document. Each disclosed document is Wtgible for dis* 
semination, but an agenqr should apply reasonable and practical judpnent. It micht make little 
sense to disseminate unorganiwd aigency memoranda released under the FOIA with oocauonal 
deletions of exempt materiaL On the other band, a dissemination procram might be worthwhile 
following the disclosure of an identifiable set of documents of general public interest or a con- 
tinuing series of agency decisions^ policy documents, or information oroducts. The economy and 
dfidency of agency operations are another factor to be considered wiien these decisions are 
made. 

In practice, FOIA and dissemination activities can be related. If an agency receives a signifi- 
cant number of FOIA requests for the same records, the as^ncy may choose to disseminate t^ 
information. This may reduce the case-by-case handling of FOIA requests and be cheaper and 
more efficient for everyone. 
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ment investigatory data, or other information withheld from disclo- 
sure to protect other recognized public or private interests. 

For example, an agency's personnel record system contains some 
information that can be disclosed publicly and some that is not 
available for public release. H.R. 830 creates no independent obli- 
gation to separate out these two classes of information for purposes 
of dissemination. If an identifiable set of public information has al- 
ready been separated and disclosed (e.g., an agency telephone di- 
rectory), then the agency must fulfill the dissemination obligations 
of H.R. 830 by considering effective dissemination methods. 

By contrast, an agency with an obligation to collect securities or 
tariff filings and to make those documents publicly available is 
clearly deahng with public information under the definition. Even 
if a portion of the filings is not public, the dissemination obligation 
attaches to the remainder if the class of public information can be 
identified and is routinely released. 

The obligation to consider alternate disseminatiop methods does 
not preordain any specific result. For example, an agency that pub- 
lishes a printed telephone directory may reasonably decide that 
public sale of the printed directory is adequate to meet public 
needs. H.R. 830 does not mandate that an agency publish such a 
directory as an online database or on a CD-ROM oisk. The judg- 
ment about the best way to meet public needs for the information 
is an agency decision to be made in accordance with tiie agency's 
mission and with the standards in H,R, 830. 

The definition provides that information is public information re- 
gardless of format. This means that information is public informa- 
tion no matter what kind of medium is used during creation or 
storage. Information on paper, microfiche, magnetic tape, floppy 
disk, CD-ROM, or other media -qualifies if it otherwise falls within 
the definition. If an agency maintains the same public information 
in both paper and electronic formats, the dissemination obligation 
arises with respect to the information in both formats. 

Thus, an agen^r cannot fulfill its dissemination obligations by 
only considering public needs for a paper product. If an agency 
publishes information on paper, it must also consider disseminat- 
ing the same information electronically. This may be accomplished 
by the release of a copy of a database on magnetic tape or floppy 
disk. The bill does not require agencies to provide online access to 
every database containing public information. Similarly, if an agen- 
cy publishes an information product electronically, it should con- 
sider the need to disseminate the same information on paper to 
meet public needs not addressed by the electronic product. 

An agency may consider how the availability of a product in one 
format affects the need to disseminate the iiifonnation in other for- 
mats. An agency may reach a different result for the dissemination 
of paper and electronic information. For each distinct product or 
service, the agency must make an independent evaluation. 

The term "public information'* generally refers to recorded infor- 
mation. Information conveyed orally within an agency is not within 
the scope of the definition. 

H.R. 830 encourages a diversity of public and private sources for 
information based on government public information. This lan- 
guage 'recognizes several important principles. First, government 

234 



Case 1 :06-cv-00556-GK Document 1 3-6 Filed 1 2/1 8/2006 Page 1 4 of 20 



-GK 



PAPERWORK REDUCTION ACT 

P.L, 104-I3 
[page lU] 

information is both a public good and an unregulated commodity-. 
Any person may obtain uncop3rnghted public information from the 
federal government and reuse, resell, or redisseminate it as they 
see fit.^^ 

Support for a diversity of sources for government information is 
an essential feature of the structure of government information ac- 
tivities. The First Amendment to the Constitution, Copyright Act 
of 1976, Freedom of Information Act, the Paperwork Reduction Act, 
and other laws are consistent in supporting a completely free mar- 
ketplace in government information. In a democratic society, the 
government should not exclusively control how its own information 
can be used or interpreted. 

Second, both the public and private sectors play a necessary, le- 
gitimate, and distinct role in disseminating government informa- 
tion. By redisseminating government information, the press, librar- 
ies, nonprofit organizations, public interest groups, and the private 
information industry help the government meet the needs of public 
users by providing information products and services that the gov- 
ernment cannot support or that are beyond the bounds of govern- 
ment activities. At times, the private sector, libraries, and non- 
profit oi^anization provide essential products or services to the gov- 
ernment that the government is unable to provide for itself. A di- 
versity of information sources for government information, and not 
a monopoly, best serves the public interest. 

Third, the public benefits from having multiple soiu*ces for gov- 
ernment information. Agencies should encourage a diversity of pro- 
viders but may not abdicate any of their responsibilities to dissemi- 
nate information because of the existence of a competing public or 
private sector product or service. One simple way to promote a di- 
versity of sources is to provide electronic copies of agency databasesr 
in ways that will make it easier for public, private, and nonprofit 
organizations to redistribute the data. 

H.R. 830 identifies several categories of dissemination activities 
that are prohibited, unless specifically authorized by statute. The 
prohibited conduct interferes with public access to government in- 
formation. 

First, no agency may establish an exclusive, restricted, or other 
distribution arrangement that interferes with timely, and equitable 
availability of public information to the public. The purpose of this 
provision is to prohibit agencies from establishing unfair monopoly 
distribution arrangements for public information. 

The underlying policy is that public information should be dis- 
seminated to all and that no agency can or should grant itself or 
any other person a fi:-anchise over public information. No agency 
may give any user or class of users an unfair advantage in the dis- 
semination of public information. This is fully consistent with the 



■^Government informaUon is ixyt subject to copyrigbt. 17 U.S.C. §105 U962). This was a de- 
liberate choice made by the Congnam to keep govenuaent data as free as possible of potential 
restrictions on dissemination. The policy in H.R. 630 is Ail^ consistent with the Copyright Act 
Tlie information disseminatiott provisions of the Paperwork Reduction Act support the same pol- 
icy objectives. See' the discussion of government information and copyright law in "1986 Informa- 
tion IN>Ucy Reporf* at 23-36. 
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policy against copyright of federal government information in sec- 
tion 105 of the Copyright Act.*^ 

The prohibition against exclusive distribution arrangements rec- 
ognizes that an agency may use a contractor or cooperative agree- 
ment to operate an information dissemination system on behalf of 
the agency. An agency contractor may receive public information 
from or on behalf of the agency and then disseminate the informa- 
tion to others under the contract. While such distribution arrange- 
inente have monopoly elements, they are acceptable if the distribu- 
tion does not interfere with timely or equal availability of public in- 
formation to the public. 

In other words, a contractor may operate an information dissemi- 
nation system on behalf of an agency if the contractor disseminates 
information to the public on the same terms (including a price no 
higher than the agency could charge) that the agency would if the 
agency operated the system itself. The bill is not intended to pre- 
vent agencies from using contractors to operate information sys- 
tems if the public is not in any way disadvantaged as a result. The 
data must remain available to the public as provided in H.R 830 
and other laws. 

No agency contractor may be permitted to make use of informa- 
tion—other than for legitimate agency purposes — before the infor- 
mation is made available to other public users. No agency contrac- 
tor mav be permitted to discriminate among public users or to 
deny, delay, or otherwise limit access or charge higher prices to 
users who may be competitors with the contractor in the commer- 
cial marketplace for agency information. 

Second, no agency may restrict or regulate the use, resale, or 
redissemination of public information products or services by the 
public. Except where a statute specifically authorizes such as re- 
striction, public information may continue to be used, republished, 
resold, extracted, and redisseminated in any way by any person. 

This prohibition is also fully consistent with the policy against 
federal government copyright in section 105 of the Copyright Act, 
The federal government has expressly disclaimed the ability to con- 
trd the republication and reuse of its information. The language in 
H.R. 830 underscores that policy and strengthens it by prohibiting 
copyright-like controls, licensing agreements, and any other agency 
actions that have the effect of restricting use or redisclosure of pub- 
lic information. 

Many companies republish government data on paper or elec- 
tronically. They are free to do so and to resell government data, in 
whole or in part, at any price that the public is wiling to pay. An 
agency may not justify restrictions on public data on the grounds 
that the information will be misquoted, misunderstood, or misused. 
These are consequences of the free marketplace in speech and ideas 
that is at the heart of American democracy. Similarly, an agency 
may not withhold public data because it is incomplete, embarrass- 

»«Tbe inability of the federal government to copynght information in the United States does 
not necessarily mean that the eoyenunent cannot copynght inibfmation abroad. Nothing in H.R 
^ hmits the abihty of the federal government to copyri^t information in other countries 
However, the fedei^] government mmy not impose any domestic restrictions on information that 
are inconsistent with H.R. 830 in order to preserve rights under foreign copyright laws. Assur- 
ing unrestricted domestic use IS a hi^er priority than preserving foreign copyright lichts or 
foreign commercial opportunities. 
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ing to the agency, or part of a larger value-added agency product 

or service. .%• r 

The evils of government restnctions on use of public miorma- 
tion — including political control of speech and higher prices — are 
considerably worse than anything that could result from any use 
of public information. Agencies may, of course, take lawful actions 
to ameliorate any potential negative consequences that result from 
the way in which others use government information. 

Third, agencies are prohibited from charging fees or royalties for 
resale or redissemination of public information. Any person who 
has acquired public information may use it, sell it, or otherwise dis- 
seminate it without paying any additional fees or royalties to the 
government. Public information may be used, sold, or 
redisseminated whether or not the person paid any fees to the gov- 
ernment to obtain the information. This prohibition is also fully 
consistent with the policy against federal government copyright in 
section 105 of the Copyright Act. 

The prohibitions against restrictions and against royalties follow 
directly from the statutory limitation against government copy- 
right. Copyright is the mechanism available to authors to prevent 
others from using or reselling their work. Since the government 
has disclaimed the ability to copyright its own information, it has 
also disclaimed the ability to restrict use of data and to charge roy- 
alties. The prohibitions in H.R. 830 are simply in furtherance of 
federal copyright policy that has been in place since the beginning 
of the century. r- r 

Fourth, agencies are prohibited from establishing user fees for 
public information products that exceed the cost of dissemination. 
This is consistent with a previous finding and recommendation 
made by the Committee in 1986. ^^ While current user fee policies 
for other goods and services may support other tjrpes of price struc- 
tures, information products can only be priced at cost of dissemina- 
tion.*^ The government should not treat its information dissemina- 
tion activities as general revenue sources. It is the policy of H.R 
830 that the government should not make a profit by selling public 
information collected and compiled at taxpayer expense to the 
^erican public.*® ^ . ., n 

Costs of data creation, collection, processing, and similar func- 
tions are not recoverable from public users. Tjrpically, these costs 
would be incurred by the government whether or not the informa- 
tion is disseminated to the public. Thus, if the government pro- 
duces a CD-ROM that it uses itself, the entire cost of organizing 
the data, formatting and mastering the CD-ROM, writing software 



""1986 InfonnaUon PoUcy Report" at 10, 12. « . ^ , ,« ,««/v 

'•-1986 Information PoUcy Report- at 10. 12, 40-43- Sec also the January 12, 1990, opinion 
by the Comptroller Cfeneral leeunliiig the pricing of information services by the Ubrarjf of Con- 
gress. GAG round that the Uaer FeeStatute, 31U.S.C. §9701, did not support fees for informa- 
tion based on a subscriber's use of data. GAO noted that the osforcement €€ hcensing •pjf 
ments that reimburse an agency for loat sales appear questionable m hght of the prii<y of the 
Copyright Act. If there was ever any doubt on this point, either before or after the GAD decision. 
H.R. 830 resolves the matter definitely. , ^ . ^ ^- j^ ,* 

>» Agencies specifically authorized by sUtute to act fees for information ^oducto on an alter- 
nate basis may continue to do so. An example of another statute that specsBcally auihonze fees 
is 44 use, § 1708 (authorizing the PubUc Printer to set diaives at cost plus 50 parent). The 
User Fee SUtute, 31 USC §OT01, does not qtualify. See also the remarks of Rep. Gtenn Eng- 
Ush, 132 Cong. Rec H9464 (October 8, 1966) (daily edition) (describing statutes providing alter- 
nate fees for purposes of the Freedom of Information Act). 
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and manuals, and any other overhead costs are not recoverable 
from the public. Even if only a single CD-ROM is used for-archival 
purposes by the government, none of these costs is recoverable. 

When an agency offers different information products, the fees 
for each product should be based on the cost of providing that prod- 
uct. Costs that cannot be clearly identified with an individual prod- 
uct should be allocated in a reasonable manner. Any unrecoverable 
expenses associated with dissemination within the agency, to other 
agencies, to other governmental entities, or under a fee waiver may 
not be recovered from public users. 

The cost of dissemination pricing standard does not affect fees 
chargeable under the Freedom of Information Act or by the Gov- 
ernment Printing Office. In both cases, a specific alternate fee 
structure is expressly authorized by law. 

New language in H.R. 830 would allow the Director of 0MB to 
waive the cost of dissemination pricing standard. This authority is 
dangerous and could easily be misused. For example, unfavorable 
information could be given a high price to make it difficult to ob- 
tain. Information could be highly priced to allow favored agencies 
or private companies to make large profits by making competing 
government products very expensive. It is to be hoped that the Di- 
rector of 0MB will use the authority very sparingly, if at all. 

One protection that is afforded by H.R. 830 is t~he prohibition 
against restrictions on use, resale, '^r redissemination. If a particu- 
lar information product is highly aad unfairly priced, the first pur- 
chaser will be able to copy the information and resell it to others 
at a lower price. Since government information cannot by copy- 
righted, a high price cannot be sustained artificially. This will help 
curb any temptation to use information as a source of revenue. 

Bob Wise. 
Gary Condit. 
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JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF 

THE CONFERENCE 

The managers on the part of the House and the Senate at the 
conference on the disagreeing votes of the two Houses on the 
amendment of the House to the bill (S. 244) to further the goals 
of the Paperwork Reduction Act to have Federal agencies become 
more responsible and publicly accountable for reducing the burden 
of Federal paperwork on the public, and for other purposes submit 
the following joint statement to the House and the Senate in expla- 
nation of the effect of the action agreed upon by the managers and 
recommended in the accompanying conference report: The House 
amendment struck all of the Senate bill after the enacting clause 
and inserted a substitute text. 

The Senate recedes from its disagreement to the amendment 
of the House with an amendment that is a substitute for the Sen- 
ate bill and the House amendment. The differences between the 
Senate bill» the House amendment, and the substitute agreed to in 
conference are noted below, except for clerical corrections, conform- 
ing changes made necessary by agreements reached by the con- 
ferees, and minor and clerical changes. 

Short title (sec, 1) 

The Senate bill contained a provision (section 101) that would 
establish the short title of the title I of the Senate bill as the ''Pa- 
perwork Reduction Act of 1995". 

The House amendment (section 1) contained a provision that 
would establish the short title d[ the act as the "Paperwork Reduc- 
tion Act of 1995". 

The conferees agree that the short title of the act should be the 
"Paperwork Reduction Act of 1995". 



Coordination of Federal information policy (sec. 2) 

The Senate bill contained a provision (sec. 102) that would pro- 
vide a complete text of chapter 35 of title 44, United States Code, 
the codified version of the Paperwork Reduction Act of 1980, as 
previously amended. 

The House amendment contained a similar provision (sec. 2). 

The conference agreement reflects the following differences be- 
tween the text of the Paperwork Reduction Act as contained in the 
Senate bill and tiie text contained in the House amendment. 

1. Prior Le^slative History Expressly Preserved. 

Section 2 of the Paperwork Reduction Act of 1995 is drafted in 
the form of a complete recodification of chapter 35 of title 44, Unit- 
ed States Code, due to the number of changes made. The modifica- 
tions include word changes made for reasons of clarity and consist- 
ency, the deletion of obsolete provisions, the reorganization of sec- 
tions, and substantive amendments made to update and strengthen 
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the original purposes of the Paperwork Reduction Act of 1980. As 
stated in report accompanying the S. 244 (S. Rpt 104-8); 

*To the extent the legislation is a restatement of the 1980 Act, 
as amended in 1988, the scope, underlying purposes, basic require- 
ments, and legislative history of the law are unchanged. To the ex- 
tent the legislation modifies provisions in current law, the amend- 
ments are made strictly for the purposes described in this report, 
and in order to further the purposes of the original law." (8. Rpt. 
104-4 at page 3) 

The report accompanying H.R. 830, H. Rpt. 104-37, expressed 
essentially the same views regarding the preservation of the Act's 
legislative history. (See, H. Rpt. 104-37 at page 35), 

With respect to the views expressed in the reports accompany- 
ing S. 244 and H.R. 830 regarding the effect of the adopted format 
ofT)oth bills, a recodification of chapter 35 of title 44, United States 
Code, the conferees adopt and reiterate the positions expressed by 
those reports. Amendments to current law effected by this con- 
ference agreement are done for the purposes subsequently de- 
scribed in this Joint Explanatory Statement. 

2. Definition of "collection of information". 

The Senate bill contained a modified definition of "collection of 
information", which included adding a cross-reference to 35 U.S.C. 
3518(cX2) relating to the exclusion of certain types of collections of 
information from coverage under chapter 35 of Title 44. 

The House amendment contained no similar modification to ex- 
isting law. 

The House recedes. 

The conferees expressly note that the addition of the cross-ref- 
erence to 35 U.S.C. 3518(c)(2) within the definition of the term "col- 
lection of information" is not intended to reflect any substantive 
change to existing law or to serve as a justification for any change 
by Federal agencies in the use of the authority granted by section 
3518(cX2). 

3. Definition of "information system". 

The Senate bill contained an expanded definition of "informa- 
tion system". 

The House amendment added the phrase "and processes, auto- 
mated or manual". 

The House recedes. 

4. Definition of "information technology". 

The Senate bill contained a new definition of "information 
technology" (44 U.S.C. 3502(9). 

The House amendment contained a similar definition that did 
not contain some of the cross-references. 

The House recedes. 

The conferees note that the definition of "information tech- 
nology" contained in section 3502(9) is intended to preserve the ex- 
emption for intelligence and military information technology that is 
found in current law, specifically the definition of "automatic data 
processing", Section 3502(2). For the purpose of mere statutory 
simplification, the current exemption was incorporated by a simple 
reference to the so-called "Warner Amendment" to the Brooks 
Automatic Data Processing Act, Section lll(aX3XC) (i) through (v) 
of tha Federal Property and Administrative Services Act of 1947 
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(40 U.S.C, 759(aX3XC)(iHv)). As under current section 3502(2), the 
exemption applies to information technology, the function, oper- 
ation, or use of which involves activities specified in the **Warner 
Amendment", namely: intelligence activities; crjrptologic activities 
related to national security; the direct command and control of 
military forces; equipment which is an integral part of a weapon 
or weapons system; or information technology that is critical to the 
direct fulfillment of military or intelligence missions (but excludes 
information technology used for roiitine administrative and busi- 
ness applications, such as payroll, flnance, logistics, and personnel 
management). 

In this regard, the conferees note that 0MB has not inter- 
preted the aumority granted by section 3504(0(1) of the existing 
Paperwork Reduction Act to oversee the management of either 
classified or unclassified information which would t3rpically be resi- 
dent in information technology that itself is not subject to OMB's 
oversight under the Act (e.g., an information system which is an 
integral part of a weapons system). Given the express intent to pre- 
serve existing law regarding the exclusion of information tech- 
nology covered by the so-called *Wamer Amendment" to the Brooks 
Automatic Data Processing Act, the conferees would note that the 
changes made by this Act do not grant any new authority or dimin- 
ish any existing authority for 0MB to develop or oversee security 
policies, principles, or guidelines applicable to information resident 
in information technology subject to the *Wamer Amendment" ex- 
emption. Similarly, the amendments made by this definition 
change are not intended to impair OMB's budgetary oversight of 
such infoirmation technology or its other existing authorities. 

With regard to the modifications being made to section 
3504(fX3) of existing law, the conferees intend that revised section 
3504(g)(2) continue to be implemented consistent with the provi- 
sions of the Computer Security Act of 1987 (40 U.S.C. 759), which 
assigns to the National Institute of Standards and Technology re- 
sponsibility for developing technical, management, physical, and 
administrative policies, principles, standards, and guidelines for 
the cost-effective security and privacy of sensitive information in 
Federal computer systems subject to that act. 

5. Definition of "recordkeeping requirement". 

The Senate bill contained a modified definition designed to 
make explicit the Act's coverage of so-called third-party record- 
keeping requirements to correct the ambiguity that lead to the ad- 
verse 1990 Supreme Court decision in Dole v. United Steelworkers 
of America. 

The House amendment contained additional detail in this re- 
gard. 

The Senate recedes with a clarifying amendment. 

6. Office of Information and Regulatory AfTaira— Qualifications 
of Administrator and Employees. 

The Senate bill added a new subsection (c) to section 3503 re- 
garding the professional qualifications-of tim Administrator of the 
Office of Information and Regulatory Affairs (OIRA) and the em- 
ployees of that office. 

The House amendment contained no similar provision. 

The Senate recedes. 
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